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1) 
Torts

a) Definition

(1) a civil wrong for which a remedy may be obtained usually in the form of damages

(2) Social Accountability v. Personal Responsibility

2) Process

i) Plead the Elements

ii) Law v. Fact

iii) Fact-Finder

iv) Sufficiency Motions

3) Battery

a) Prima Facie Case

i) Definition

(1) Intention, unprivileged, and either harmful or offensive contact (or imminent apprehension of) with the person of another. (R13) (R18 Offensive)

(2) Protects personal autonomy and dignity of the objectively reasonable person.

ii) Elements

(1) Act

(a) Volitional movement.

(b) Reflexive actions don't count

(c) Vicarious Liability

(2) Intent

(a) Subjective desire.

(b) Subjective Desire Analysis

(i) Intent -> Contact -> Person

(ii) Intent -> Harm -> Contact

(c) Intent to commit the act, not intent to cause harm.

(i) Vosberg v. Putney

(ii) Evaluate on a continuum of indecorous or unlawful acts

(iii) Unlawful act - Vosburg

(d) Knowledge with substantial certainty that event will occur.

(i) Garratt v. Dailey

(ii) Continuum of risky behavior.  From negligent to reckless, up to our version of intent, "know w/ subs. cert.)  It also has a bearing on how bad the damages might be.  

(e) Transferred Intent

(f) Vicarious Liability Parents and Children

(i) Garratt v. Dailey

(g) Instrument under exclusive control.

(h) When contact is inevitable, crowded elevator, no battery.

(i) Imminent apprehension.

(3) Contact

(a) Failure to achieve contact

(i) awareness becomes important

(b) "Trespass of person"

(c) Imminent apprehension of contact.

(d) Indirect contact will suffice

(i) Fisher v. Carrousel Motor Hotel

(4) Cause

(a) Simple

(b) Legal - proximate cause

(5) Harm or Offense (or imminent apprehension)

(a) Harm is any alteration of the body, it need not be harmful. Hypo: wart removal (R15)

(b) Offensive is any unwanted invasion.  i.e. stolen kiss

(c) Objective Tests

(i) Reasonable person's sense of personal dignity:

1. You can act reasonably and not negligently.  You can be liable for battery while behaving reasonably.

(ii) Offensive contact.

(d) Personal dignity

(e) Unlawful.  Continuum of indecorous acts.  Miss manors to criminal acts

(i) Vosberg v. Putney (p. 14) 

(ii) Barton v. Bee Line Inc.

(f) Offense

(i) Personal indignity is the essence of battery

1. Fisher v. Carrousel Motor Hotel

(g) Unintended consequences, the "Eggshell Skull." Consider this after you've made your case.

(6) Person

b) Analysis

i) Subjective Desire

(1) Intent -> Contact -> Person

(2) Intent->Harmful or Offensive ->Contact

ii) Reasonable Person

(1) Reasonable sense of personal dignity

(2) Legality of situation, continuum of indecorous acts

(3) crowded elevator, playground.

iii) Substantial Certainty

(1) that actionable event would occur.

c) Privileges/ Affirmative Defenses

i) Definitions

(1) Burden is on the D.

(2) Reasons not to shift blame.

(3) Most are complete excuse and free D from all liability

ii) Consent

(1) Willingness in fact for conduct to occur.

(2) Manifestation of consent is sufficient

(a) O'Brien v. Cunard Steamship Co.

(b) At odds with inner, subjective desire.

(3) Illegality vitiates consent.

(a) captain torts

(b) Barton v. Bee Line, Inc.

(c) This is a minority case.

(d) Vosberg v. Putney

(e) continuum of improper acts

(4) Informed Consent Problem

(a) Bang v. Charles T. Miller Hospital

(b) transurethral prostatic resection

(c) Relationship between Tort and K

(d) Detail of contract

(e) Captain torts.  Bypass the market.

(5) Initial Consent and Consequential Acts

(a) Kennedy v. Parrott

(b) Policy considerations for continuing the operation

(6) Reasonable Person Test

(a) Conduct + Circumstances

iii) Emergency Action Without Consent Of Another (R892D)

(1) Conduct that injures another actor is not liable 

(2) Emergency situation

(3) make action necessary or

(4) apparently necessary to act to

(5) prevent harm

(6) before consent can be granted or

(7) reasonable to believe the other would have consented.

iv) Self-Defense

(1) Must always be proportional (R70)

(a) No less drastic alternative

(2) Self Defense with Non Deadly Force

(a) Imminent

(b) Even if reasonable or correct assumption that

(i) can retreat

(ii) can comply

(iii) can give up privilege

(3) Self Defense with Deadly Force

(a) Imminent

(i) Averting death or serious injury

(ii) Psychological impairment like “learned helplessness” can satisfy this.

1. Battered women

(b) Necessary

(i) safely be prevented only by the immediate use of such force

(c) Proportional

(d) Castle Doctrine

(i) need not retreat, comply, or give up priv. if in dwelling place

(ii) If not in dwelling, must retreat.

(iii) if own home and not home of other

(e) Tests applied to reasonable belief.

(i) Typical, ordinary, average.

(4) Courvoisuer v. Raymond

v) Defense of Others

(a) use their privilege.

(b) same means by which he is privileged to defend himself

(c) reasonably believes that 

(d) the circumstances are such as to give the third person a privilege of self-defense, and 

(e) his intervention is necessary for the protection of the third person.

vi) Defense of Property

(1) if intrusion is unprivileged

(2) request to stop, or reasonable belief that this is useless

(3) Cannot use deadly force

(a) Katko v. Briney

(b) reasonably believes that the intruder, unless expelled or excluded, is likely to cause death or serious bodily harm to the actor or to a third person whom the actor is privileged to protect

vii) Necessity

(1) Qualified Privilege

(a) Where the entry is for the benefit of the actor or a third person, he is subject to liability for any harm done in the exercise of the privilege

Ploof v. Putnam

(i) Was duty of Δ to allow Π to exercise his privilege of necessity.  Do not obstruct.

(b) unless the actor knows or has reason to know that the one for whose benefit he enters is unwilling that he shall take such action.

(2) Vincent v. Lake Erie Transportation Co.

§197 imposition of strict liability

(a) Liability on an actor who is fault-free.

(b) Instrumentalist explanation

(i) Let the transgressor act as if he owned all the property in question.

(ii) Have both d and p property “owned” by exerciser of the privilege.  Let intruder judge the harm as if all the property was theirs.

(iii) Axe passing back and forth in Vincent to cut the lines.

viii) Misc. Privileges

(1) Parents from Children

(a) in loco patentis

4) Actual Causation

a) Specific Causation / Defendant Identification

i) But For Test

(1) Did the D cause the P's harm

(2) But for the D having acted at all, would P nevertheless have suffered the same harm?

ii) Direct Evidence

(1) Always creates a jury question on credibility of witness.

(2) Contemporaneous sensory perception.

iii) Circumstantial Evidence

(1) Needs to be substantial enough to create jury question

(2) Circumstantial evidence, tending to show what direct evidence cannot, relating to causation is admissible.

(3) Hoyt v. Jeffers

(4) Anything not involving a contemporaneous sensory account is circumstantial.

(5) Can be just as compelling

(6) Every action has a multiplicity of causes.

iv) Statistical Evidence

(1) Statistical evidence alone cannot create a triable issue of fact.

(2) Smith v. Rapid Transit Inc.

(a) Not enough that mathematically the chances somewhat favor a proposition to be proved.

(b) big long wide affair

(3) People v. Collins

(a) Trial by Arithmetic

(b) conviction overturned

(c) yellow car, man with mustache, woman with ponytail, woman with blond hair, black man with beard, interracial couple in car.

(d) 1 / 12,000,000 chance

b) General Causation

i) Admissability of Scientific Evidence

(1) "Generally Accepted" Standard

(a) Frye v. U.S

(2) Judge's Discretion

(a) Daubert v. Merrell Dow Pharmaceuticals

c) Alternative Liability

i) Which D of At Least One

(1) All causes joined / All negligent

(a) Where both D are negligent but only one could be the cause, shift the burden to the D's to absolve themselves and apportion the damage.

(b) Summers v. Tice

(c) Without alternate liability this is 50/50 and has no chance of success.

(d) Not true Joint and Several.  Would be two bullets.

(2) All causes joined / Not all negligent

(a) D's are in better position to apportion blame.  P was unconscious.

(b) Ybarra v. Spangard

(i) Res Ipsa Loquiter

(c) Not enough for vicarious liability, doctors are independent K's,

ii) Joint and Several Liability

(1) Defendant entitled to one recovery

(2) In concert

(a) A & B in an auto race.  C is bystander.

(3) Indivisible

(a) A & B in an auto accident, C is passenger and is hurt

(4) Market Share

(a) Doe v. Cutter Biological

(b) Sindell v. Abbott Laboratories - Market share theory.  Not all Joined / All Breached.  % of damage.

d) Concurrent and Successive Causation

i) Definition

(1) Two or more agents, independent of each other, have caused P's harm

(a) Dillon v. Twin State Gas & Electric Co.

(i) But for my negligence the boy is still dead.

(ii) Welfare continuum.

(b) Kingston v. Chicago & N.W. Ry.

(i) But for the D's fire, Kingston's home is still burned down.

(ii) Court holds second fire is started by human agency, sets up joint totfeasor situation.  If first fire burns down house, still has full value.

(iii) If other fire had been a natural fire, then no recovery.

e) Vicarious Liability

i) Respondeat Superior

(1) Generally

(a) Masters are liable for the torts of their servants.

(2) Employees v. Independent Contractors

(a) extent of control,  distinct occupation or business, skill, supply of tools, length of employment, method of payment (job or time)

(b) Acting within scope of employment

(i) Frolic and Detour

(c) Negligent supervision, Inherently dangerous work, relation to the public makes it nondelagable.

ii) Other Forms

(1) Joint Enterprise

(2) Family Purpose Doctrine

(a) Family ownership of auto.  Liability of owner from loaned car. Ownership, family use, family purpose, permission.

5) Negligence

a) Origins

(1) Conduct must involve a risk of harm greater than society is willing to risk.

(2) Unreasonable conduct

(3) Strict liability before Kendall. Trespass on the case becomes negligence.

(4) Brown v. Kendall (1850)

(a) Ordinary care must be used to avoid liability.

(b) P bears burden of proof.

(5) Judicial Subsidy To Business

b) Prima Facie

i) Duty

(1) Often disposed in pleadings, demurrer, 12(b)(6)

(2) Generally, ordinary care.

(3) Doctors and Lawyers - Due Do. 

(a) "do what I do" standard.

(4) Invitees - (encouraged)

(a) Reasonable Care

(b) Business or Public visitors

(c) Public invitation, Inducement or encouragement to enter

(d) With permission.

(5) Licensees

(a) With permission, like visitors.

(b) Duty to warn when know or have reason to know

(6) Trespassers

(a) Not willful or wanton

(7) Constant trespassers

(a) artificial condition, has created, serious harm or death, hidden, reasonable care to warn

(8) Attractive Nuisance

(a) artificial condition, reason to know children trespass, risk to children, attractive to youth, B low, P high, reasonable care in eliminating or protection

(9) Common Carrier

(a) Higher than reasonable care, "utmost care."

(10) Rescuers

(a) Fire Fighter's Rule - No recovery by professional rescuers in the course of their duty.  Police also.

(11) No Duty to Rescue Exceptions

(a) By State Statute.

(b) Self-established duty

(i) Erie RR. Co. v. Stewart

(c) By conduct tortious or innocent which has rendered another helpless

(i) Tubbs v. Argus

(d) Recue Operation Once Undertaken

(i) Perform non-negligently

(ii) Others might "rest on their oars"

(iii) Lacy v. United States

ii) Breach

(1) Questions of fact for jury.

(2) Sufficiency motions on appeal.  Details and minutia, weigh and balance

(3) B<PL

(4) But for - Actual - Simple

(5) Proximate cause severances are "no duty" for Cardozo

iii) Cause (But for & Proximate)

(1) "But for"

(a) sets in motion the chain of events that culminate in injury

(b) aka simple cause

(c) instrumentality under control

(d) D ID

(2) Proximate

(a) But For - Breach and injury nexus

(b) Hypothetical - Loss of chance

(i) Hamil, pure chance.

(ii) Falcon v. Memorial Hospital

1. Multiply loss times % of survival

(c) Foreseeability - Palsgraf

(i) was P foreseeable?

1. result within the risk

(ii) was P's manner of injury foreseeable?

1. Exploding poison soup hypo.

(d) Break in Causal Chain By Intervening Agency

(3) Andrews Approach

iv) Harm

(1) Legally Cognizable harm.

c) The General Standard

i) Cost Benefit - L. Hand

(1) B<PL

(a) Burden < Probability * Liability

(b) Marginal or Incremental analysis, not aggregate.

(c) Allows for lost of death & destruction

(d) R291.  An act is unreasonable if a reasonable person would realize that the magnitude of the risk (PL)  of engaging in the activity outweighs the utility of benefit of the act.

(e) United States v. Carroll Towing Co.

(2) Interest Promoted v. Interest Imperiled

(a) R292 Factors in Considering Utility

(i) Social value

(ii) Chance that interest will be advanced

(iii) Existence of Less Dangerous Alternative (LDA)

(b) R293 Factors in Considering Magnitude of Risk

(i) Social Value

(ii) Invasion of interests of another

(iii) Harm to those interests

(iv) Number of persons with interests invaded

(c) Residual accidents are the price we pay EVIL DEITY.

(d) Rules v. Standards

(i) Holmes' Stop Look and Listen buried by Cardozo

(e) Washington v. Louisiana Power and Light Co.

(i) insulate all the wire.

(ii) Court performs B<PL on electrocution victim in own backyard.

(iii) P wants to show small B and big P

(iv) D big B, glow in the dark B

(v) P's burden to show possible fixes. insulate or bury it.  Transformer to reduce the L.  Lessens the evil deity's gift, worse electric service

(f) Weirum v. RKO General, Inc.

(i) Existence of LDA's

(ii) Radio station held liable for actions of third party.

ii) Sudden Emergency doctrine

(1) A person who, through no fault of her own, is placed in a sudden emergency, is not chargeable with negligence if the person exercises that degree of care which a reasonably careful person would have exercised under the same of similar circumstances

(a) Not a lesser standard of care, simply that haste can affect an actors ability to B<PL.

(b) Young v. Clark

(c) Excused ( v. Justified)

d) Special Rules Governing Proof of Negligence

i) Negligence Per Se

(1) Violation of Criminal Statute – The unexcused violation of a safety statute that causes the very harm the statute was designed to prevent

(2) Where violation found, judge can dispose of negligence issue as a matter of law.

(a) Martin v. Herzog - Cardozo

(i) Shorthand for negligence per se.

(ii) This is proximate cause investigation.

(iii) Result within the risk

(iv) To say that conduct is negligence is not to say that is always contributory

(3) Excuse for Viloation of Saftey Statute

(a) When compliance would defeat the very purpose of the rule.  Non-compliance is more reasonable and the behaviour excuseable.

(b) Tedla v. Elman

(i) "Tedla" excuse.

(c) Proof of negligence in the air, so to speak, will not do. - Pollock

(4) Some Evidence of Negligence

(a) Brown v. Shyne

(i) proximate cause analysis

(ii) Minority case

(iii) Licensing statute follows.  Legislature doesn't like this judicial decision.

ii) Custom

(1) Conforming to customary practice

(a) When proof of an accepted practice is accompanied by evidence that the D conformed to it,  this may establish due care.  Contrariwise, when proof of a customary practice is coupled with a showing that it was ignored and that this departure was a proximate cause of the accident, it may serve to establish liability.

(b) Probative, but not dispositive

(2) Custom as a Sword

(a) Trimarco v. Klein

(b) tendency to under-spend on safety.  When D doesn't come in line with custom he's probably far under-spent.  Sword, better than shield.

(c) Some evidence of negligence

(3) Custom as a Shield

(a) The T.J. Hooper - L.Hand

(b) Custom not always a reliable proxy for reasonable care

(4) Custom in Medical Cases

(a) Generally professional custom is the standard of reasonable care.

(5) Exception to Professional Medical Standard

(a) Helling v. Carey

(i) Minority opinion

(ii) Holds MD level of care insufficient.

(6) Medical Care As Contract

(a) Difficulty separating opinions from promises

(b) Some statutes require to be in writing.

iii) Res Ipsa Loquitur

(1) Definitions

(a) The thing speaks for itself

(b) Most times event occurs, reasonable care is absent.

(c) Gives rise to a permissible inference of negligence

(d) Barrel out the window.

(2) Elements

(a) Exclusive Control

(b) Does not ordinarily happen with due care

(c) P didn't voluntarily contribute to the harm

(3) Usage

(a) Gets at evidentiary gaps

(b) Avoid S.J., get to the jury.

(c) Accident itself gives inference that D

(i) could have had a precaution

(ii) would have been B<PL justified breach

(d) Just a rule of probability

(4) Examples

(a) Boyer v. Iowa High School Athletic Association

(i) Big collapsible furniture

(ii) Not always under exclusive control, yet allowed anyway.

(b) Shutt v. Kaufman's Inc.

(i) Distinguish this and Boyer

(ii) Size of furniture figuratively = interest promoted

(c) City of Louisville v. Humphrey

(i) Inference of judges seems to decide this case.

(d) Escola v. Coca Cola Bottling Co.

(i) Glow in the dark collapsible furniture

(ii) Very high ipsa = strict liability

(iii) Very high standard, ct. evaluates every possible incidence of negligence.

(iv) Traynor concurrence.

1. Spread the liability.  Advertising warrants against exploding bottles.

e) Visitors on Land / Passengers

(1) Abrogates of the distinctions for classes of visitors on land in CA.

(a) Rowland v. Christian

(2) Passengers in Autos

(a) Some states have lower duty of care for auto guests

f) Limitations on Liability

i) Absence of a General Duty to Rescue

(1) No common law duty to rescue.

(a) Kitty Genovese

(2) Self Establishment of Duty of Care

(a) Erie R. Co. v.  Stewart

(b) educated into reliance

(c) victim and reliant one must be same

ii) Duty to Rescue with Due Care Once Undertaken

(a) Lacey v. United States

(b) duty to rescue with due care, other rescuers will "rest on their oars."

iii) Special Relationship - Instrument Under Control or

(1) Created Duties

(a) Tubbs v. Argus

(b) Special relationships

(c) by conduct (instrumentality under control) tortious or innocent which has rendered another helpless.

(2) Therapist's Duty to Potential Victims

(a) If patient poses a serious danger to of violence to others, duty to exercise reasonable care to protect the foreseeable victim of that danger.

(b) Need special relationship.

(c) Tarasoff v. Regents of University of California

(d) Warn Tatiana.

(e) Contagious disease analogy

(f) Net increase in very interest you seek to protect.

(i) informing on patients reduces the utility of therapy.  So, more stalkers don't get into therapy, more killing from attempting to prevent killing.

iv) Proximate Cause - Logical Link - Breach and Harm

(1) Definitions

(a) Logical link between P's harm and D's negligence

(b) Breach of Duty & Harm Nexus

(c) Liability Linked Logically to D's Negligence and Limited to Foreseeable Consequences

(d) When debatable, question of fact for jury.

(e) Andrews - convenience, public policy, and a rough sense of justice.

(2) But for the wrongful quality of D's conduct. would the P nevertheless have suffered the same harm?

(3) Where the D's negligence doesn't contribute to P's harm

(a) Ford v. Trident Fisheries Co.

(b) Lyons v. Midnight Sun Trans. Services, Inc.

(i) Even if D had been travelling under the speed limit, the P would still be dead

v) Proximate Cause - Loss of Chance

(1) Duty - Wrongful Death

(a) Loss of chance through weighing of the probabilities

(i) 37.5% Chance

1. Falcon v. Memorial Hospital

2. Multiply total recovery by chance

(ii) > 50% chance necessary

1. Hamil v. Bashline (EKG case)

(iii) hypothetical cause

(2) No Duty - Injury is less than death.

(i) Weymers v. Khera

vi) Proximate Cause - Foreseeability

(1) Was the P's Harm Foreseeable?

(a) Palsgraf v. LIRR - Cardozo

(i) Result within the risk. Orbit of danger

(ii) Can creates a jury question if multiple inferences are possible.

(iii) Can be seen as duty as well as cause

1. The risk reasonably to be perceived defines the duty to be obeyed.

(iv) Andrews dissent

1. conveinience, public policy, and a rough sense of justice.

(b) Solomon v. Shuell

(i) Danger invites rescue. - Cardozo Wagner v. Inter'l Railway.

(ii) Rescuer P not contributory negligent in effecting apparent rescue.

(iii) Exception is "firefighters rule", cops too.

vii) Proximate Cause - Andrewsian

(a) convenience

(b) public policy, and 

(c) a rough sense of justice

viii) Proximate Cause - Broken Causal Chain

(1) Was Manner of P's Harm Foreseeable?

(a) If conditions created by the negligence persist time lag does not matter

(i) Marshall v. Nugent

(ii) P struck by car while diverting traffic from near-accident

(b) If the intervening agency is so extraordinary it breaks the causal chain

(i) Watson v. Kentucky & Ind. Bridge & Ry

(ii) Courts will look most favorably on intentional acts, in this case criminal.

(iii) Charles Duerr

(c) If the intervening act is a foreseeable criminal act, D must guard against it.

(i) Kush v. City of Buffalo

1. stolen fireworks/explosives

(d) Violation of safety statute must be proximal cause.

(i) Gorris v. Scott

(ii) Rehash of Martin v. Hertzog.  sheep overboard not "the very harm" health statute was designed to stop.

g) Non-liability Short of Foreseeability

i) Mental and Emotional Harm (NIED)

(1) NIED is a pretext.  Injury isn't fear for self, is harm in seeing loved ones hurt.

(2) Impact Rule

(a) Mitchell v. Rochester

(b) P frightened by horses

(c) If impact, then recovery for pain & suffering

(i) proportionality

(ii) unreasonable burdens

(iii) fraudulent claims

(iv) no stopping point - Andrews

(3) Zone of Danger Rule

(a) Waube v. Warrington

(b) Must be in peril of physical impact

(c) Screens recovery.

(d) Fear of fraudulent claims, need cutoff point short of foreseeability

(e) Matter of Law

(4) Rule of Dillon v. Legg (1968)

(a) Points Elements

(i) proximity

(ii) contemporaneous observance

(iii) closeness of relationship

(b) Most chance for recovery here

(5) Rule of Thing v. LaChusa (1989)

(a) Elements

(i) closely related 

1. blood relatives or husband and wife.

(ii) present at scene at time and aware

1. Makes contemporaneous observance required

(iii) emotional damage beyond that anticipated in a disinterested witness.

1. No "eggshell psyche"

(b) Overrules Dillon's flexibility

(6) NIED - Direct Victim/Bystander Distinction

(a) Burgess v. Superior Court.

(b) Problem satisfying contemporaneous observance requirement of Thing.

(c) Since NEID is for bystanders, need to find duty to P.

(d) Any negligence to fetus is negligence to Mother

(e) Single patient / Direct Victim

ii) Loss of Consortium

(1) Definitions

(a) 3rd party mental anguish without contemporaneous observance

(b) No battery like trespass invasion

(c) Traditionally just for men

(i) Women are chattel, worth less when damaged.

(ii) Women are "neither kitchen slattern nor upstairs maid."

(d) Limited to husbands and wives, more courts allow men to recover than women.

(2) Sometimes not available to de-facto married couples

(a) Feliciano v. Rosemar Silver Co.

(b) O'Connor won't give de-facto married couple loss of consortium.  God knows why.

(3) No parent-child loss of consortium

(a) Borer v. American Airlines

(b) cut off liability short of foreseeability

iii) Prenatal Harm

(1) Negligence for the Stillborn

(a) Viable Fetus Actionable

(i) Werling v. Sandy

1. Wrongful death suits for negligence okay where fetus was viable.

(2) Wrongful birth

(a) Only medical costs from the deformity, not the whole life.

(i) Fassoulas v. Ramey

1. Vasectomy performed, deformed children followed anyway.

(3) No Harm in Wrongful Life.

(a) Turpin v. Sortini

(i) Doctor failed to inform of probability of deafness.

(ii) Can't judge damages by comparing no life to life with impairment.

iv) Purely Consequential Economic Loss

(a) No liability without physical harm

(i) Barber Lines A/S v. M/V Donau Maru

1. too many P's.

2. indistinguishable from minor harms typical of ordinary living

(b) Recovery without physical harm

(i) J'Aire Corp. v. Gregory (CA)

1. recovery for potential losses

2. Elements

a. extent to which transaction was intended to affect 

b. foreseeability of harm to THE P

c. degree of certainty

d. closeness of connection between conduct & injury

e. moral blame

f. policy considerations

3. Hard to find Duty here

a. Stewart or Lacy reliance?

b. Duty from K?

(ii) People Express Airlines, Inc. v. Consolidated Rail Corp. (NJ)

1. Signaled by exception in tort, should have seen this coming

2. Particular Ps of identifiable class

3. who are particularly foreseeable

4. who knows or has reason to know will suffer damage

6) Defenses to Negligence

a) Assumption of the Risk

(1) Exculpatory Clauses and Disclaimers in Contracts

(a) promised to "hold harmless"

(b) Watch out for differences in bargaining power

(c) Sometimes "void as against public policy"

(d) Must specifically release D from negligence

(e) Must be conspicuous, e.g. bold type.

(2) Primary

(a) No Duty owed

(b) B<PL

(c) Like recreational sports

(d) D is not negligent

(e) One of the Residual injuries

(3) Secondary

(a) D is in breach.

(b) P Unreasonably taking a risk in the face of P's created danger

(4) Meistrich v. Casino Arena Attractions, Inc.

(a) skating on hard ice, known danger entered reasonably into.

(b) NJ court folds secondary assumption of risk into contributory negligence.

b) Contributory and Comparative Negligence

(1) Last Clear Chance

(a) Davies v. Mann (fetters his ass)

(i) D has the last chance to avoid injuring P even though P has been negligent in the past

(2) Comparative Negligence

(a) Uniform Comparative Fault Act

(i) Amount of total damages

(ii) Multiply by percentage of total fault

7) Strict Liability

a) Elements

(1) Duty

(2) Breach - Not necessary

(3) Cause

(4) Harm

b) Animals

(1) Livestock

(a) Possessors of livestock are liable for harm done from intrusion on other's land

(2) Wild Animals

(a) kept at own peril

(3) Domestic Animals if

(a) known or should have known of dangerous propensities

(i) every dog deserves one bite.

(b) Statute for dogs in many states making strict

c) Abnormally Dangerous Activities

i) Non-natural things are kept on land at owner's peril

(1) Fletcher v. Rylands

(2) ordinary course of enjoyment

ii) Ordinary Usage of the Land is not Abnormally Dangerous

(1) Turner v. Big Lake Oil Co.

(a) redefines "natural" as ordinary

(b) Continues judicial subsidy of important activity

(c) This is oil and ranching country

(2) Strict Liability for intentional pollution in TX

(a) Atlas Chemical v. Anderson

(3) Strict liability for gasoline in bulk on public highways

(a) Siegler v. Kuhlman

(b) Elements

(i) High degree of risk (P)

(ii) Gravity of harm (L)

(iii) Elimination of risk with due care (B)

(iv) Activity Common usage 

1. non reciprocal risks (Fletcher)

(v) Appropriate in this place

(vi) Value to community

(c) Dissent thinks 3rd party negligence should be an exception in this case.  Majority thinks not.

(4) Foster v. Preston Mill Co.

(a) Loggers are informed of risk to mamma mink

(b) makes the result with substantial certainty

(c) why isn't this an intentional invasion.

(d) Not Mink Country - Mamma Mink

(e) "adjustment of conflicting interests"

d) Defense to Strict Liability

i) R524a - Abnormally sensitive character of P's activity.

8) Products Liability

a) Terms

(1) Chain of Distribution

(a) Person who takes title or leasehold interest in chattel.

b) Approaches

i) Res Ipsa - Traynor's Escola version

ii) Negligence

(1) Winterbottom v. Wright

(a) No privity = no liability

(b) D's contract with P is source of duty

(2) Thomas v. Winchester

(a) mislabeled poison bottle

(b) Exception - "imminently dangerous to lives of others"

(3) MacPherson v. Buick Motor Co.

(a) Abrogates privity requirement

(b) Cardozo finds of duty of care in law

(c) Classic Captain Torts

(i) K determines duty only to those in privity

(ii) Torts process strikes this down as matter of public policy

iii) Breach of Implied Warranty

(1) Tort v. Contract

(a) privity replaced with reasonably expected ultimate consumer

(b) Replaces express contract words with fitness for particular purpose.

(c) Thus Implied Warranty of Merch becomes strict liability before 402A

(d) Possibility to recover purely consequential economic loss.

(e) not equal to foreseeability, may not cover bystanders.

(2) Warranty - Representation backed by a promise.

(3) Primary strict liability vehicle in some Jx's.

(4) 2-213 Express Warranty - obviates need to find product defective, did not live up to expressed representations

(a) e.g. Kosher, non-dairy candy kills.  Warranty of non-dairyness or moral non-culpability

(5) 2-314 Implied Warranty of Merchantability

(6) 2-315 Implied Warranty of Fitness for a Particular Purpose

(7) Henningsen v. Bloomfield Motors

(a) Abrogates the use of exculpatory clauses.

(b) Finds implied warranty of merchantability that extends to users of the car.

(c) Existence of warranty

(d) Breach of Warranty

(e) Breach proximal cause of harm.

(8) Look For Introduction of Defect downstream.

(9) User Error / Negligence

iv) 402A Strict Liability in Tort

(1) Greenman v. Yuba Power (CA '62)

(2) 402A

(a) One who sells 

(i) seller, lessor, supplier?

(b) any product in a defective condition unreasonably dangerous to the user or consumer 

(i) bystanders?

(c) or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if

(i) NIED, other types of legally cognizable harm?

(d) the seller is engaged in the business of selling such a product, and

(i) necessary incident to the sale of.  wine glass

(e) it is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.

(3) Defective Manufacture - no brech nec.

(4) Defective Marketing B<PL

(5) Defective Design  B<PL

(6) packaging

(7) Negligence elements, without Breach.

(8) Ability to sue everyone in the distribution chain.

(9) No Breach Analysis Required

(a) Manufacturing Defect

(b) unit deviates from design, no B<PL necessary.

(10) Breach Analysis

(a) Marketing Defect

(b) Design Defect

v) Battery - Substantial Certainty + Transferred Intent

(1) Paul A. LeBel (1980)

(2) Battery 

(a) with substantial certainty and

(b) transferred intent

c) Causation

i) Defendant ID

(1) Anderson v. Somberg

(2) Defective medical instument

(3) Jury must find some D guilty.

(4) Ybarra v. Spanguard

ii) Proximate Cause

(1) Union Pump v. Allbritton

(2) No proximate cause.  Connection too attenuated.  Court conflates contributory negligence with proximate cause to defeat.  "Condition" used as conclusory label.

(3) Cf Marshall v.Nugent

iii) Marketing Defect

(1) Scheckells v. AGV Corp

(2) Marketing defect.  Is it open and obvious that helmets don't protect over 35mph

(3) Are the warnings adequate.

(4) B<PL on warnings.

(5) Helmet is the most important piece of saftey equipment you have.

(6) Failure to warn

(7) Failure was proximate cause.

iv) Design Defect

(1) Troja v. Black & Decker

(2) B<PL , LDA

(3) P fails to show better design for interlock system

9) Contract v. Tort


Contract
Tort

Source
private intentions of the parties
Social Norms

Content
Express Contract Words
Elements of due care

Scope (Who Affected)
Those in privity
Foreseeability

10) Tort Theory

a) Instrumentalist

i) L. Hand

(1) U.S. Caroll Towing

(2) P's bear residual accident costs

ii) Posner

(1) Look forward at future consequences of decisions.

(2) R197

(3) Wealth Maximizers

(4) B<PL

(5) Deter wasteful action with threats of liability.

(6) Strict Liability

(a) Without judicial subsidy, some activity might cease.

(i) Posner - "activity level"

(ii) relocate

(iii) reduce

(iv) more incentive to innovate once residual accident costs are operating expenses.

b) Non-Instrumentalist

i) Richard Epstein

(1) Fairness based, wrongs should be punished

ii) George Fletcher

(1) Non-reciprocal risks

(2) Boundry Ideas

(3) Strict Liability

(a) Non- instrumental analysis

(b) Impose non-reciprocal risks

iii) Rodgers

(1) Tort law should represent respect for people.

(2) Did D do his best to avoid accident

(3) goal of zero injury

(4) strict liability regime.

(5) Cites Vincent v. Lake Erie

iv) Bender

(1) Feminist approach

(2) Ethic of care, no one gets hurt

(3) Masculine-rights,autonomy

(4) Feminine-care, responsibility

v) Kelman

(1) Cost benefit analysis should be irrelevant where moral questions arise.

(2) Kill, rape, lie.  Wrong even if B<PL satisfied

c) Marxist

i) Richard Abel

(1) everyone must be exposed periodically to the most dangerous jobs--only that experience will awaken self-interest in reducing risk and foster empathetic understanding of the dangers that fellow- workers encounter daily.

11) Misc.

a) Terms

(1) Insurer-spreader of risk in strict liability terms.

b) Misc. Hypos

(1) Rottweiler Hypo and degree of certainty

(2) Voting, recycling,  and self-constituting reasons.

(3) Hoyt v. Jeffers with all reasonable fixes stopping 10% of sparks for a proximate cause hypo.

(a) Evil Deity here.

c) Damage without Liability

(1) no proximate cause

(2) no actual causation.  Hoyt hypo.

(3) No legally cognizable harm

(4) Consortium beyond husband/wife

(5) Purely consequential economic harm

d) Reasonable Person Test

(1) Objectively reasonable

(2) Can be personalized

(a) discretion of judge

(b) Individualization

(c) Individuate

(d) Up for grabs in most cases

(3) Level of reasonableness can determine evidence introduced.

(a) Prior history, like abuse

(b) Jury instructions

(c) Expert psychologist witness.

(4) Blame is reserved for the statistically deviant.

(5) Even experts need views that are “widely held.”

(a) Frye

(6) Holmes  "man born hasty and awkward," is out of luck.

e) Justification v. Excuse

(1) Justified if benefits outweighed the costs

(2) Excused – not at blame, act no right, more cost than otherwise, but ordinary people would make the same mistake.

f) Premise of torts:

(1) Losses are generally left to lie where they fall

(2) Unless you have a very good reason as the victim to shift that loss from yourself to some one else.  That is your cause of action in torts.

(3) This good reason is you prima facie case.

g) Policy

(1) Criminal law

(a) obligation to the state

(b) state v. individual

(2) Torts

(a) obligation to individuals

(b) individual v. individual

(3) Experiential Propositions – Social Policies

(a) Rules of psychology.

(b) Mediating proposition, social policy.

h) Captain Torts

(1) Tension between the private and public allocation of risk

(2) Torts process sets aside private agreements and imposed collective risk allocation

(3) Stinks of paternalism

(4) Stifles economic activity

(5) More P's, Weaker D's

(6) Brown v. Shyne

(a) P contracts for a chiropractor, court grants her a M.D.

(7) The T.J. Hooper

(a) P contracts for a tug, gets the safety of rail.

(8) Helling v. Carey

(a) Paternalism and preventable harm.

(9) Erie R. Co. v. Stewart

(a) Let's D create his own duty.

i) Evil Deity

i) Definition

(1) Extended metaphor or allegory for the accident costs that are associated with industrialization.

(a) Negligence regime make individiduals pay, strict liability spreads the costs among the users, insurance too.

(b) Railroad before air brakes.  Society as a whole stands to benefit from the workings of an industrial economy, and as a general proposition, it cannot afford to burden itself with compensating individuals unlucky enough to be injured accidentally by an instrument of progress.

(c) Tarasoff v. University of California

(i) Gift is psychoanlysis, harm is some deaths that could have been prevented.

j) Model Rules of Professional Conduct

(1) Will not assist a client in criminal or fraudulent acts

(2) legal consequences of actions good faith effort to explain law.

(3) Tell client limits to council's conduct.

(4) Not reveal info unless authorized

(5) Reveal info to prevent act resulting in imminent death or substantial harm.

(6) Withdraw from representing if will violate the code.

(7) Withdraw if client's conduct is criminal or repugnant.

(8) Render candid advice.

(9) Rule 11, frivolous, false evidence

(10) Candor towards the tribunal

(11) withold information 

(12) False statement to 3rd person

(13) must disclose facts to 3rd person when nec. to avoid assisting criminal act, unless prohib by law.

12) Rules v. Standards

(1) Holmes' "stop look and listen" buried by Cardozo.

(2) Martin v. Hertzog v. Tedla v. Elman

(a) more reasonable to violate the law than follow it.  Rules are too narrow, can't account for all possible exceptions

(3) Purely consequential economic damage

(a) Rule that physical harm necessary, abrogated.

(4) NIED

(a) impact - Dillon

(5) Rowland v. Christian

(a) abrogates rules of visitors on land in favor of due care standard.

(6) Rule -> Swiss Cheese -> Standard

(a) signaling

13) Judicial Subsidy

(1) Brown v. Kendal

(2) Industrialization

(3) B<PL negligence regime

(4) Chart

(5) Lowest cost agreement

(6) Strict Liability possibilities

(a) reduced activity level - Posner

(7) Less consumption due to high cost from cost spreading

(8) Less activity due to fear (driving)
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