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Major Issues

Role of the Courts

Which branch authoritative interpreter of the Cx.

C/M Difficulty

The Supreme Court and the Constitution

Introduction

History of the Constitution

Articles of Confederation

Features

Express powers only

Only Legislative Branch

No power to tax.

No power to regulate commerce.

States Were Fighting Trade Wars

Mercantilist and Commercial classes damaged most.

Framing

Three Views

Framers were giants - Fiske

Ad Hoc Compromises - Farrand

Conservative protection of property - Beard's Economic Analysis

Making of Cx was illegal act

charged with fixing the Articles

Anti-Federalists

Based on Montesquieu and Rousseau

civic virtue

massive political participation, small communitites

Cx centered on commerce, avarice and ambition

creates ruling class

disparities in wealth, education, power

Cx is inconsistent with the principles of rebulicanism

Federalists

Federalist No. 10 (Madison)

Two Solutions

no liberty

remove the cause, impossible

Faction are "sown in the nature of man"

Balance faction in governement

Belief in Elites

Choose worthy electors using large electorate

Too small group of electors will be frozen by faction

Safeguard in diversity of interest

protects majority from minority

Federalist No. 51 (Madison)

Checks & Balances Offsetting Powers

Judicial

life tenure

no explicit authorization of judicial review

Executive

Veto

Legislative

Absolute

Proportional

Dualing Sovereigns

right of exit - move to another state

Pluralism prevents tyranny of the majority

Functions of the Constitution

Creates Nat'l Gov't and Separates Powers

Legislative - Congress - Art. I

Executive - President - Art II

Judicial - Sup. Ct. - Art III

Federalism - Divides Power Btn Feds and States

Xth A.

Supremacy Clause - Art VI

Protect Individual Liberty

Bill of Rights

ex-post facto - Art I s. 9

attainder - single person - Art. I s. 10

contract - Art. I s. 10

trial by jury - Art. III s. 2 c. 3

Why Have A Cx?

Difficult to change

Ulysses and the Sirens.

Attempt by society to limit itself.  Recognizes deficiency and attempt to prevent certain actions.

People as Sovereign

Constitutional Interpretation

Counter Majoritarian Difficulty

Alex Bickel (1962)

Least Dangerous Branch

Exec and Legis. are majority voices.

Courts pose a counter-majoritarian difficulty

Narrowing principle

Responses to C/M Difficulty

Raoul Berger, "Government by Judiciary" (1982)

liberal's narrow theory of judicial review.  Accepts c/m principles

Robert Bork

narrow textualist threory.  Courts shouldn't construct rights

use Art. V instead.

John Hart Ely, "Democracy and Distrust"

liberal response to Bickel's conservatism.

Courts should be deferential to majority

Political Process Failure is correct condition for action by court

Representation Reinforcement

judicial role to make up for defects in the ordinary operation of government

Bruce Ackerman, "Cx Politics / Cx Law", 1989

Dualist Democracy, two modes of lawmaking

Normal politics

Cx Law Making

Judicial review prevents normal politics from overcoming Cx politics

"public during a period of heightened ...public spiritness"

People speak through the Cx too.

Rejects c/m theory

Loosens grip of c/m d.  

Bickel is privliging one voice over another.

Courts need to protect Cx mod

Interpretation

Theories

Textualism

Narrow

Scalia 

Planned Parenthood v. Casey dissent (p868)

parole evidence, four corners

Originalism

Intentions of Framers

Convention

Letters

Thomas

Bork (p687)

origins in the Cx over concerns about legitimacy

Powell

Original Understanding of the Original Understanding

Framer's weren't originalists

Deconstructionism

Derrida

hermeneutics

Dworkin

Best constructive account

Structural

Mousetrap!

Marshall

e.g. Art. I s. 8 gives power

Art. I s. 9 takes away

so interpret questionable clauses this way.

Marshall

Maryland v. McCulloch

Caveats

Always start with text

Look out for surplussage

Placement

Meaning of word in other places

Punctuation

Art. III

Creates federal judicial system

vests power in Sup. Ct.

Lifetime tenure

Enforce Powers of Fed Gov't

under Cx

treaties

laws

US is a party

ambassadors

foreign citizens

Interstate Umpire

states and their citizens

two states

not state and citizens of different state XI A.

Jury trials

Treason

Framework

Judicial Review 

Review of Presidential Decisions

Marbury v. Madison (1803) Marshall

Establishes Judicial Review

"Courts role to say what the law is"

Establishes power for the judiciary while granting the Jefferson admin. a victory

Statute invalidated enlarged power of judiciary.

Claims power for judiciary in less suspect context.

Background

Battle between Federalists and Republicans

Adams as outgoing president nominates 42 Justices of the peace.

Marshall signs them, Marbury doesn't get his before Jefferson's inauguration.

Jefferson withholds it.

Analysis

Marbury Has A Right to the Commission

Seal is affixed, commission is complete

Violated a "vested legal right."

The Laws Afford Marbury a Remedy

essence of civil liberty is protection of law

Should remedy be possible against the President?

government of laws, not men.

Introduces political question doctrine

YES, remedy

Sup. Ct. can issue Mandamus here.

Two types of cases

political - cannot issue mandamus - like Veto - NO

ministerial - legal duty to act on statute - YES

Giant leap to claim authority over executive decision.  U.S. v. Nixon

The Court has Jurisdiction (jx.)

should have been considered first

Marbury sees Jx in Judiciary Act of 1789

alternate interpretations not seeing Jx are as plausible, -Van Alstyne

Would be no need to go any further

could be read as pertaining only to appellate jx.

could be read as authority to issue Mandamus in cases properly within its jx.

both would give same result, Marbury looses, but no judicial review.

Does the Judicial Act of 1789 violates the Cx.

Marshall interprets Art. III as the ceiling of Cx judicial authority.

Sees Art. III s. 2 as the limit of original Jx.

Judiciary Act violates this by expanding it

Congress cannot increase the Sup. Ct's original Jx.

Argues that distribution of original/appellet power is surplussage otherwise

The Sup. Ct. Strikes down the Judiciary Act

Structural Argument as to how the Cx works.

The Cx establishes a gov't of limited powers

Federalist No. 78 explicitely contemplates this power

Limits are meaningless if changeable by ordinary act of legislature

Province and duty of judiciary to say what the law is.

Art. VI, Cx is supreme comes lexically before federal laws.

Laundry List

Art. I duty or tax

Art I. s. 9 ex post / attainder

Art III. treason

Art. VI oaths

Law repugnant to the Cx is void.

Martin v. Hunter's Lessee (1816)

Story, J.

Review of State Law decisions

History

Dispute over land in Virginia.  Pits treaty against state law reclaiming land.

Virginia court ruled for Hunter, Virginia over treaty

Sup. Ct. issues writ of error

VA again holds same.

Argues Art.III appellete power can't hold one sovereign over another.

Story's Argument

All Cases, Art. III

appellette power to all, no matter original jx

if some were immune, it wouldn't be ALL.

States have conceeded some sovereignty

Uniformity

litigants could select state/federal accoring to desired result.

Section 25 of Judiciary Act upheld

Neubourne

Real gap between state and federal bench

Federal Power

McCulloch v. Maryland (1819) Marshall

History

Bank of the US had failed to pay state tax

Second incarnation of Bank of US.  No debate over Cx'ality this time

Power to create the Bank

Deference to past practice

Legit of 1st bank authority for 2nd.

Has passed the scrutiny of the Framers

Maryland: Power comes from the States who are truly sovereign

US: People are sovereign

US: Supremacy clause

Xth A. exclude "expressly"

Structural argument

would be too prolix if every power stated

Art I s. 8 grants bank by implication (yes clause)

Choice of means

Art I s. 9 does not forbid it. (no clause)

Powers must have means for execution

Cx we are expounding!

Necessary & Proper doesn't mean a crisis.

look to use in Art I. s. 10

"proper" is surplussage if nec. too broad.

"end be legit, within scope all not prohib are Cx"  p.62

Maryland's Power to Tax it

Power to tax is power to destroy

Taxation without representation

Bank is all U.S.'s - Tax is Marylands

States cannot impede by taxation Cx laws

Representation-Reenforcement

Justiciability

Advisory Opinions

Need Actual Dispute

George Washington

Standing

Generally

Docket control (prudential)

Judicial restraint - Passive Virtues

Focus of case, adverserial, concrete disputes

insure against collusive litigation

Art. III Requirements

Injury in Fact

Actual of threatened injury personally suffered

ideological - not enough

gov't not following the law - not enough

might encroach upon Executive charge to uphold and enforce laws

Legal Cause

Injury fairly traceable to wrongdoing

Likelihood of redressability

Prudential Requirments.

Assert Own Rights

no 3rd parties

no exception for Gillmore.

however Craig v. Boren bartender asserted rights of 18-20 male beer drinkers.

No generalized grievences

tax payer suits

Zone of interest

protected by statute or constitutional guarantee

e.g. Title IX protects women, not fans

Exception:

3rd Party Standing

Orgs can sue on behalf of their members if:

otherwise have standing on their own

Interest is germaine to orgs purpose

Neither the claim asserted nor the relief requested require the participation of individual members.

Allen v. Wright (1984) (p.87)

O’Connor, J.

black school children sue IRS for not enforcing denial of tax exemptions to discriminatory schools

harmed process of desegregation

Not judicially cognizable

no right to have gov't follow laws

injury is uncertain and speculative

injury not fairly traceable to alleged wrongdoing

Sep of powers

not role of courts to police executive implementation

Brennan

standing is disguise for court's distaste for claim

Stevens

Sees the connection as obvious

sees standing as tool to guarantee adversity, sees that here.

no reason to do sep of powers analysis.

Lujan v. Defenders of Wildlife (1992) (p.92)

Scalia, J.

Facts

Sec. of Interior ceases requiring commerce dept projects to comply with endangered species act.  DOF sues to make them comply

Sees Congressional created citizen's rights suits against procedural irregularity as expanding Art. III.

The Executive is to "take care" no citizens through Art. III

Scalia sees no "animal nexus" or "vocational nexus"

P's wont be harmed, no connection

P's don't prove they are going to visit the foreign country again.

Sep. of powers argument

Political Question

Caveats

Introduced in Marbury

judiciary's fragile legitimacy

Chem and Tribe argue that it is robust

Cannot decide

foreign relations

dates of hostilities

Guarantee Clause

Baker Criteria (p.114)

Any one of the following:

textually demonstrable constitutional commitment of the issue to a coordinate political department

a lack of judicially discoverable and manageable standards for resolving it

impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion

impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government

unusual need for unquestioning adherence to a political decision already made

potentiality of embarrassment from multifarious pronouncements by various departments on one question.

Guarantee Clause

Luther v. Borden (1849)

two RI legislatures

Guarantee Clause cases are not justiciable

only can be decided by Congress

Baker v. Carr (1962)

Brennan, J.

Legislative apportionment.  Political process failure over time, old district lines lead to bad distribution of power

does not rest on Guarantee Clause Art. IV s. 4

Find 14th A. equal protection case

Frankfurter, J.

This is a Guarantee Clause case masquerading as a 14th A. case

Should be held nonjusticiable.

Bush v. Gore

Role of Courts

Bickel - counter majoritarian

Klarman - Worry for regard of court

Yoo - One of  a kind, won't see this again

Garrett - 

Justiciability

State law case

Political Question - Baker Criteria

12th A. Commits to house

No federal question

Federalism 

Values

compete for affection of people

Federalist 46

efficiency

different solutions in different States

Promotes individual choice

feds can enforce opinion that is minority in certain region

folks can vote with their feet.

McConnell

greater good for greater number

State A 70/30, State B 40/60.

no federalism 110 people happy

federalism 130 people happy

Encourages experimentation

Brandeis - laboratory.

Promotes more participation - Rapaczynski

Prevent tyranny

hold each other in check 

Federalist 51

fundamental bastion against a successful conversion of the federal governmnent into a vehicle of the oppression - Rapaczynski

Limits on Congressional Power

Internal Limits

In the text.  "among the several states"

"regulate"

External Limits

within the letter and spirit of the cx - McCoullough (p.146)

Rest of the Cx

Xth A.

Displacement of State Authority

Generally Applicable Law

National League of Cities v. Usery (1976) (p233)

"Traditional Government Functions"

Protects States from minimum wage laws.

Protects State and Local government.

Garcia v. San Antonio Metro Transit Authority (1985)

Traditional government functions test "unworkable"

States must find protection from Feds through political process.

limits federalism to past functions.

court rejects judicial determinations of immunity based on league of cities.

disserves principles of democratic self-governance

Garcia Line of Cases effectively overruled by NY, BUT LINES OF CASES ARE SEPERATE

Commandeering

Reemergence of the Tenth Amendment

N.Y. v. U.S. (1992) (p237)

O'Connor, J.

No opportunity to overrule garcia, not generally applicable law

Federal gov't operates on people not the states

States cannot bargain away federalism

federalism protects individual liberty

Preemption Okay/ Commandeering Not

Anti-commandeering

Congress has power over individuals, not States

Cannot command States to take action

Express preemption should be clearly stated.

Feds must act directly not conscript states.

Accountability

state officials cannot regulate as to how local electorate wants.

Should political process (Garcia) or Supreme Court (Nat'l League) be the check of Federalism

Proper division of authority between feds and States.

Reemergence of the 10th A. 

States cannot consent to enlargement of Congressional Power.

White, J. dissents, scathing footnote (p. 247)

Effectively overrules Garcia - rejects political safeguards theory in the commandeering context.

Facts

Congressional statute, enactment of state compromise to promote state accountability for low level radioactive waste.

Provisions

Taxing and spending provisions, surcharges

Escalation of surcharges and denial of acccess

Take title.

Commerce Power (Art. I s. 8 c.3)

Generally

 History

Judicial Activism (Formalism) v. Realism

Ghost of Lochner

Lopez (rise of formalism)

Roots

Gibbons v. Ogden (1824)

Marshall, J.

NY Law gives monopoly to Ogden (licensed from Fulton)

Gibbons operates competing business

Description of Federally controlled commerce

traffic

intercourse

"among" - more than one

Marshall reserves strictly internal commerce to the States

enumerates many reserved State powers (p.145)

Powers of Congress plenary over enumerated powers

a narrow construction of Federal power would leave the Cx "unfit for use."

McCollough  "legitimate ends..."

Election of reps is check on power.

Lochner Era

U.S. v. E.C. Knight (1895)

Sherman Anti-Trust action against sugar trust.  98% of market

Formalist interpretation of commerce clause.

temporal distinction

categorical analysis

Differentiates "manufacturing" and "commerce"

the fact that an item is manufactured for export to another State does not of itself make it an article of interstate commerce.

Degree of impact irrelevant

Champion v. Ames - The Lottery Case (1903)

Upholds Congress' power to exclude items from interstate commerce

using commerce as a pretext to make moral judgements, general police power.

Lochner v. N.Y. (1903)

Statute set baker's hours and wages.

Court held substantive due process denied

Bakers are not group needing protection.

Mueller v. Oregon (1908)

Uphold minimum wage law for women

Women are essential different

Shreveport Rate Cases (1914)

Court holds that Interstate Commerce Commission  can set rates for intrastate rail traffic.

Must have a "close and substantial" relation to interstate traffic.

Intrastate being used to injure interstate, has power to protect and foster interstate.

Hammer v. Dagenhart - The Child Labor Cases (1918) Day (5-4) Holmes dissent

Manufacturing / Not Commerce

Ban of interstate traffic in goods produced using child labor struck down

E.C. Knight type reasoning, Formalist

fact that they were intended for interstate commerce does not make their production subject to Federal control.

rejects unfair competition argument

commerce power not intended to equalize States competetive power

does not involve commerce, exerts power on local matter

slippery slope - "system of government destroyed" "all freedom of commerce at an end"

Stafford v. Wallace (1922)

Aberrant

Stockyards case.  livestock kept for sale in interstate commerce.

compares commerce to a "current"

Cannot seperate transactions from the stream of commerce

seems to overrule E.C. Knight

Adkins v. Child Hospital (1923)

overturns Mueller v. Oregon

Women are equal enough

A.L.A. Shechter Poultry v. U.S. (1935)

Court strikes down National Industrial Recovery Act

new deal legislation that regulated wages and hours

Stream of commerce ended with poultry delivery

Activists judges striking down New Deal

Morehead v. NY ex rel Tipaldo (1936)

Invalidates min wage

Uphold and invalidate women's minimum wage statutes

Carter v. Carter Coal (1936) Sutherland

Bitumious Coal Conservation Act

Congress in the act states findings of the interstate commerce importance of coal.

Formalist reasoning. Separates production from commerce

Implements "direct/indirect" test.

explicetly removes magnitude of the activity from the test

“Modern” Commerce Cases

Switch in Time

June 1937

Switch in time that saved nine.

1936 Roosevelt election victory

threat to pack the court to 15 judges.

Roberts, J. switches on NLRB v. Jones & Laughlin Steel Corp.

Can be interpreted both as a dramatic Cx moment, Ackerman, or a as the culmination of a gradual change.

Post 1937 Test

Substantial effects

pioneered in Shreveport Rate Cases

NLRB v. Jones & Laughlin Steel Corp. (1937) Hughes

tipping point, throws out Carter

National Labor Relations Act.

contained extensive findings about its relation to interstate commerce.

Steel company cites Scechter and Carter

US cites Stafford. v. Wallace

Diagram of business.  When biz organizes itself on a National Scale, it cannot be maintained that Congress may not regulate.

West Coast Hotel v. Parrish (1937)

overrules Adkins

Upholds minimum wage law.  (Roberts, J. switches)

U.S. v. Darby (1941)

Overrules Hammer v. Dagnhart

The Xth A. is but a truism

No bar to Congressional power

Wickard v. Filburn (1942) Jackson

home consumption wheat.

Substantial effects test

aggregate effects, competes with wheat in interstate commerce.

WWII total war influence

Commerce in Civil Rights

Civil Rights Act of 1964

relies on Commerce clause

CRA of 1887 relied on 14th A., s. 5.

Heart of Atlanta Motel v. US (1964)

Substantial effects and interstate commerce used to uphold Civil Rights Act of 1964.

facts about the 75% guests from out of state

Katzenbach v. McClung (1964)

Companion case to Heart of Atlanta.

Ollie's Barbecue

Substantial effects reaches establishment serving food, a substantial portion of which has moved in interstate commerce.  one bottle of ketchup.

Modern Commerce Cases

U.S. v. Lopez (1995) (p186)

Rehnquist (5-4)

Gun Free School Zones Act

Reformulates "substantial effects" test

start with formalist economic/non-economic activity.

Three

use of channels of interstate commerce

persons or things in i.c.

substantial relation to i.c.

says: doesn't overrule Wickard.

reasserts stronger internal limits on the commerce clause.

Effects too attenuated

Afraid of commerce clause converted to general police power.

Initially, thought holding because of lack of findings

1)  2) 3)

Kennedy

concurs

upsets federal balance.

traditional state concern

laboratories for experimentation - most States 

Thomas

Would go farther.

reestablish E.C. Knight commerce/manufacturing, agriculture

U.S. v. Morrison (2000)

Rehnquist

Violence Against Women Act -UnCx.

Congressional "findings" not enough

utilizes Lopez

gender motivated crimes are not economic activity

Other Powers of Congress

Treaty Power

Missouri v. Holland (1920) (p203)

Holmes, J.

Fed gov. is less subject to Xth A. under treaty power than under commerce power

1920's disfunctional commerce clause.

Functionalist opinion.

Does not address the question of external limits to treaty power

Reid v Covert (1957)

all Congress’ powers are limited by the Bill of Rights

makes treaty power subject to external limits, specifically bill of rights

can't ammend the Cx with executive action and Congressional ratification

distinguishes from Holland,

in Holland no Cx right affected

War Power

Woods v. Cloyd Miller Co. (1948) (206)

Ct. upholds Congress relies on war power after hostilities

used to stabalize housing

wide interp of war power

Foreign Affairs 

U.S. v. Curtiss-Wright Corp.(1936)

Joint Resolution  authorizes president to prohibit arms sales to Bolivia.

President plenary, sole organ of nation in foreign affairs.

does not require an act of Congress.

President has better sources of information

state dept.

secrecy

Art. 2 s. 2 - Treaty power

Power need not be delegated in Constitution.  Power went directly to US as sovereign when bond was formed.

Spending Power

U.S. v. Butler (1936) (p209)
Plenary

Conditional Grants To States

South Dakota v. Dole (1987) (p217)
Upheld statute that withholds highway funds where States do not impose 21 drinking age.

Limits of Federal Spending Power (Rehnquist)

Steward Machine - pressure okay, not coercion

Pursuit of the General Welfare Art. I s. 8 c. 1

Conditions imposed unambiguously.

Sufficiently related to federal interest

O'Connor - highway funds and drinking age not sufficiently related

external limits, read 10th A.

13th A.

15th A.

14th A. Section 5

Theories

Remedial

Cong. can provide remedies for rights the Ct. finds or would find in Section 1

South Carolina v. Katzenbach (1966)(p 221)

complex remedy gives AG right to review voting tests

Preventative

Cong. has power to prevent violations of rights Ct. finds or would find (upon fair reading of case law)

City of Rome v. U.S. (1980) (p221)

Risk of discriminatory impact of voting law allows Congress to prevent violations of 15th A.

Possible Extension

Cong. can provide remedies for violations that are arguably protected by the Cx with good grounds for thinking Ct. might find a Section 1 violation.

Specially Informed legislative competence

Choper ( p.225)

Substantive

Congress can rely on its s.i.l.c. to define Section 1 rights

Lassiter v. Northhampton Election Board (1959)

Holds that English language literacy requirements do not violated the cx.

Katzenbach v. Morgan (1966) (p.222)

Brennan, J.

Congress may interpret the Cx indepedently and overturn the Ct.

s.i.l.c gives Congress the power to define the substantive scope of the 14th A.

Challenge to NY voting law that enfranchises Puerto Rican Spanish speaking voters

Law upheld, basically overturns Lassiter

City of Boerne v. Flores (1997) (p226)

Kennedy, J.

Congress has remedial & preventative power, not Substantive

Employment Div. Dept. of H.R. of OR v. Smith

Denies a free religous exercise claim to take peyote.

RFRA passed to overrule Smith.

Court rejects Morgan, and holds RFRA un-Cx.

Federalism Reasons

Marbury - the Cx would not be paramount, would be on par with ordinary legislative acts.

Laws must be related to Ct. defined rights. Proportional and Congruent

Presidential Powers

Article II

Executive power

Take Care Clause

Section 3

Commander in Chief

Section 2 c.1

No Inherent Powers

Youngstown

Foreign Affairs Power

U.S. v. Curtiss-Wright Corp

Limitations

Impeachment

Two Term Limit

Separation of Powers

Text

checks and balances

senate confirmation

presidential veto in leg. enactment

congressional creation of Appellate jx exceptions.

Ex Parte McCardle (1869) (p78)

prevention of tyranny

inherent lack of judicial power

Youngstown Sheet and Tube Co. v. Sawyer  (1952) (p336)

The Steel Seizure Case

Black, J. Formal Analysis

A. 2 s. 1 c. 1 - Exec power in pres

A. 2 s. 2 c. 1 - Commander in Chief

A. 2 s. 3 - Take care

Executive order resembles a statute

Truman is interfering with congress, lawmaking in a way explciitely rejected by congress.

Dismisses claims of implied powers

3 boxes, leg, exec, judic. prez trying to legislate

Jackson, J. - Structural Approach

Three groupings of Presidential exercise of power.

Acting with Congressional authority 

Zenith

Absence of Congressional authority

Twilight

Contrary to Congress

Lowest Ebb

This action fits into the lowest ebb category.

Congress has already passwed law (taft-hartley) that is conflict with Presidential action.

Frankfurter, J. - Gloss of History

Cx is a framework.

congress has specifically denied  this power

this power does not fit in

Vinson -dissent

take care

mass of legislation to support

was method of faithfully executing.

prior instances of seizure

Formalist Interpretations

INS v. Chadha (1983) (p370)

court rules that House of Reps can't override decision of Art. I judge without bicameral approval and presentment (pres sig.)

Bowsher v. Synar (1986) (p381)

Not allowed

Legislature creates officer with executive functions.

Functionalist Interpretation

Morrison v. Olson (1988) (p387)

Not realistic to have executive investigate itself

Independent council case.

Legislature appoints an executive-like office

Holds does not violate Art II., S. 2, Cl. 2., Appointments Clause.

Reconstruction

Textual Basis For Slavery in the Cx

A. I s. 9 - no bill restricting slavery until 1808

A. I s. 2 - 3/5 representation

A 4 s. 2 c. 3 - runaway slave rendition.

13th A.

Outlaws slavery

14th A.

Overrules Dred Scott - Grants citizenship

Due process for State Laws

priviliges and immunities

equal protection of laws

Undo heirarchy

Anti-Subordination

Slaughter House Cases (1873)

Brought under 14th A.

14th A. does not apply

14th A for African Americans "the slave race"

Privleges and immunities clause does not provide general federal protection.

Strauder v. West Virginia (1879)

14th A. used to reverse murder conviction when no AA's on jury.

racial composition of jury may effect outcome of criminal case

Civil Rights Cases (1883)

invalidates the CRA of 1875

makes unlawful discrimination in public accomodations

Congress can't legislate private action

Rejects Section 5 authority

Rejects 13thA, S. 2 argument

Reduces scope of Congress' power under enabling clause

Doesn't act upon "badges of slavery"

refusal of service has nothing to do with involuntary servitude.

Reasserts rights of States in protecting individual rights.

Formal Equality theory, not really equal.

Brown

Plessy v. Ferguson (1896) (p437)

required railroads to provide equal but separate accommodations.

Brown, J.

Statute contains no racism

no badge of inferiority unless AA's choose to see it that way

"blacks have put that construction upon it."

Reasonableness test

Harlan, J.

Inconsistent with personal liberty

reasonableness test unworkable

purpose is to exclude AA's

No caste system.

color-blind

Sweatt v. Painter (1950) (p445)

Separate Texas law school is not equal

orders that Sweatt cannot be denied admission to U.T.

McLaurin v. Oklahoma (1950) (p446)

black student admitted to U. OK.

restrictions place on student, de facto segregation, unCx because they impaired his ability to study and engage in profession

Brown v. Board of Ed. (1954) (p446)

Warren, J.

Unanimous

First case in public education

Overrules Plessy

Uses social science of Kenneth Clark to support injury from segregation

bad idea

can be undermined by invalidation of underlying science

Thomas and Bell make the argument that what if segregation is in fact not damaging, isn't it still Cx.

Doesn't rely on Framer's intentions.

cannot be determined

Tempered talk of racism for need to build coalition

basis in science holds perpetrators blameless.

Thomas

racial isolation no the harm, gov't enforced segregation is.

Wechsler

denial of freedom of association

Derrick Bell

Brown as cold-warrior

Alternate remedy p. 453

Bolling v. Sharpe (1954) (p449)

Same day as Brown

Segregation in DC unCx.

Segregation violative of 5th A due process.

however, e.p. and d.p. are not interchangeable phrases yet.

See Adarand

Brown II (1955) (p453)

All deliberate speed

Courts guided by equity

personal interests of p's v. public interest in order

doesn't require action

drives political officials to the right.

Black

Failure to demand immediate remedy increased resistance.

Overstated administrative difficulties.

Massive Resistance

Southern Manifesto

Brown is illegitimate

states should ignore.

Interpretation

does not require integration

forbids government segregation

Cooper v. Aaron (1958) (p457)

Gov. Orval Faubus orders Arkansas nat'l guard to stop integration of little rock central high.

federalized nat'l guard despatched by Eisenhower to enforce federal law.

School board files suit  to stop effort, district court grants, appeals overrules

Affirms with strong language p.457

Civil Rights Act of 1964

Debate in Kennedy Admin over which powers to use

Commerce power

14th A.

Uses both

Heart of Atlanta & McClung upheld under commerce power

The Fourteenth Amendment

Content of Section 1

Equal Protection

Procedural Due Process

Substantive Due Process

Equal Protection for Federal Action

5th A. contains equal protection in due process clause

Pedegree

Yick Wo v. Hopkins

Hirabayshi

Korematsu

Bolling v. Sharpe

Classification & Discrimination

When is this Okay?

Role of the courts in its scrutiny

Criticism of Levels of Scrutiny

J. Marshall & Stevens

Craig v. Boren - Steven's concurring

San Antonio v. Rodriguez - Marshall dissenting

Advocate fluid level of review

Reasons for Heightened Scrutiny

Generally

Elimination of prejudice

Problems

Problems Defining Classes

Slippery Slope

14th Amendment/Original Understanding

Relevant History of Discrimination

14thA. Slaughter House Cases

AA only

14th A. speaks of gender for first time

Carolene Products FN4

Stone, J.

legislation which constricts

political process

dealing with 1st ten Ammendments

discrete & insular minorities

protect with more searching judicial inquiry

Cleburne v. Cleburne Living Center - White, J.

immutable difference

treatment by legislatures

good, in this case

heightened scrutiny might deter legislators.

real differences

no process failure

slippery slope

Frontiero - Brennan, J.

long history of sex discrimination

compares to A.A. situation.

coveture

immutable characteristic

invidious

coequal branch has spoken, CRA of '64

stereotyping hurts both genders

Female Political Process Failure

Ely - Women have voting strength.

Minnow

numbers don't always equal power

women as co-opted voters

Equal Protection Methodology

Class

Right

Class + Right

is the class narrowly tailored?

Rational Basis

Rationally related to a legitimate government purpose.

Means and Ends rationally related

need not be best

under-inclusion okay

over-inclusion okay

Bulwark  against arbitrary and unreasonable gov't action

New York City Transit v. Beazer (1979) (p475)

Methadone users are relevant distinction

past use predilection for drug use

greater likelihood of being poor employees

legitimate government purpose

safety

good workers/on time trains & busses

Beazer argues for tighter fit.

Over-inclusion

some methadone users good drivers

Under-inclusion

some non-methadone users poor employees

Railway Express Agency v. NY (1949) (p484)

Jackson, J.

Bulwark against arbitrary gov't action

Classes advertising for hire v. own vehicles

It is no requirement of equal protection that all evils of the same genus be eradicated or none at all

Williamson v. Lee Optical (1955)

distinction between optometrists/ophthalmologists and opticians

need a new prescription each time

14th A. protects against invidious discrimination

Legislature can proceed one step at a time

address phase of the problem that seems most acute to the legislative mind

Minnesota v. Clover Leaf Creamery Co. (1981)

Plastic v. Paper

Ration basis review doesn't evaluate the ultimate correctness of legislative decisions

At least debatable

legislative history

evidence

judicial notice

experience of judges

litigants may not procure invalidation of legislations merely by tendering evidence in court that the legislature was mistaken

Rational Basis "Plus"

Aberrant  rational basis.

Acknowledged by many commentators as being more strict

Stephens

thinks review is a spectrum of strictness, not set tiers of review.

City of Cleburne v. Cleburne Living Center (1985)

White, J.

statute that denies home for mentally disabled overturned

no quasi-suspect class

no middle level review

worried about creation of new classes

group homes v. group homes with mentally disabled.

Court does "actual purpose" review

means/ends are poor fit

distinction is under-inclusive (frats okay in same area)

fears are motivated by invidious purpose

discrimination of mentally disabled

Dissent sites Williamson to show that this is not rational basis review. - Brennan , Marshall, Blackmun

Romer v. Evans (1996)

could be regular rational basis

Statute prevents localities from passing gay rights acts, overturned

l.g.p. could have been

promoting traditional family

attractive and less letigious to employers

Could have been sustained under rational basis review.

inexplicable by anything but animus.

bare desire to harm

court rejects that moral condemnation of homosexuals is legitimate government purpose.

Scalia, Thomas, Rehnquist think moral heritage should include disapproval of homosexual conduct.

Plyler v. Doe (1982)

Intermediate Scrutiny

Test

Substantially related to an important government purpose.

Craig v. Boren

May investigate other means

Non gender means, U.S. v VA - Brennan

Gay discrimination is gender discrimination

Baehr v. Lewin

prevent men from doing what women can do.

Koppelman

Subordinate men to women's status.

History

Slaughter House Cases (1873)

P&I clause read out of existence

Narrow 14th A. reading.

Bradwell v. Illinois (1873)(p.596)

Bradley, J.

Woman denied right to practice law

not "privilege or immunity", not protected by 14th A.

"Law of the Creator"

Minor v. Happersett (1875)

Denies women franchise

voting is not P&I.

Muller v. Oregon (1908)

maximum hours statute upheld

difference between sexes as justification

women bear children

inheritability of acquired characteristics

current pop science.

even in light of Lochner

Adkins v. Children's Hospital (1923)

invalidates min. wage

return to Lochner f.o.c.

West Coast Hotel v. Parrish

overrules Adkins.

Goesaert v. Cleary (1948)

upheld

prevents women working behind bar unless wife or daughter of owner.

court thinks the issue is a joke.

Hoyt v. Florida (1961)

Jury selection

Defendant female killed husband with baseball bat

Women must volunteer affirmatively, men automatic.

Women's Property Acts (1830s-1890s)

End coveture

property, wages, contract

Reed v. Reed (1971)(p.598)

Administrative convenience isn't proper gov't interest

Invalidates estate executor law that gives preference to male admins

claims to use rational basis.

Frontiero v. Richardson (1973)

Male automatic wife is dependent in military

female must demonstate dependence.

4 votes for strict scrutiny

administrative convenience isn't going to cut it.

Brennan, J.

see Reasons for Heightened Scrutiny (above)

Modern Standard

Craig v. Boren (1976)(p.602)

Brennan, J.

Court agrees on Intermediate scrutiny

no 3.2 sales to males 18-20

males can consume, not buy

fit is tenuous

traffic safety (DUI stats)

.18% of females

2% of males

Stevens, J. (concur)

Critical of tiered analysis

formalistic and rigid

advocate of balancing test

Rhenquiest (dissent)

opposes another test

thinks statistics are convincing enough

sees no history of discrimination

U.S. v. Virginia (1996)(p.611)

Ginsburg, J.

Expands intermediate scrutiny with

Interest:

"exceedingly persuasive justification"

burden of justification on gov't

applies to men & women

Can't be based on sterotypes

Real differences okay, can't be used to perpetuate legal or economic inferiority.

"must not rely on overbroad generalizations"

No post-hoc justifications, burden on gov’t.

Not just convenience (Reed)

Gender can't be used as proxy for the real requirements

women vulnerable to standards created for men.

VA Women's Institute for Leadership not equal

Dangers of Allowing Gender Discrimination

perputuation of heirarchy

loss of diverse perspective

stigma

action on basis of stereotypes

proxies

Brennan, J.

Substantial relationship means performs better than gender neutral one would.

Real Differences

Rostker v. Goldberg (1981) (p.620)

upheld male only draft

legally imposed differnce

men can fight in combat

Michael M. v. Sonoma County (1981)

Stat rape law makes gender distinctions

pregnancy is detterent to women, not men

Nguyen v. INS (2001) (suppliment)

Dual standard for citizenship

Female - birth is proof

Male - must prove before 18

Upheld

Interest in valid citizenship in blood relations & promotion of parent/child relations.

Congress plenary power over immigration (Missouri v. Holland)

Strict Scrutiny

Impact v. Intent

Arlington Hts

Feeny

Strict Scrutiny Test

Necessary to achieve a compelling government purpose.

Caveats

pressing public necessity - Korematsu

Ends/Means

least restrictive, least discriminatory alternative

Strict in theory, fatal in fact. - Prof. Gunther.

Origins

Carolene Products Footnote 4

Stone, J.

Creates modern framework

Two tier analysis.

Deferential to legislature.

Facially Discriminatory Law

Laws that use race as a basis of burden or disadvantage

Other groups compared to AA's when seeking to apply the 14thA.

Strauder v. West Virginia (1880)

14th A. protects AA's.

Anti-subordination

the right to exemption from unfriendly legislation against them distinctively as colored,--exemption from legal discriminations, implying inferiority in civil society, lessening the security of their enjoyment of the rights which others enjoy, and discriminations which are steps towards reducing them to the condition of a subject race.

Racial composition of a jury may affect the outcome of a criminal case.

"abject and ignorant" "especially needed protection"

Korematsu v. U.S. (1944)

Establishes strict scrutiny

Compelling gov. purpose is possibility of espionage and sabotage

defer to decisions of military

Dissent, Jackson, J.

sustaining the order is a far more subtle blow to liberty than the promulgation of the order

lie about like a loaded weapon.

no place in law under the Cx.

Incredibly overinclusive.

conflation of race and nationality.

Facially Neutral But Explicitly Racial

Loving v. Virginia (1967) (p533)

Court uses strict scrutiny to strike down

miscegenation statute

used race on both sides

state argues not invidious, punishes equally

Stewart, J.

thinks impossible to condition criminality on race

Not Facially Discriminatory

Can invidious discriminatory purpose be seen

Intent based

heart of the 14th A.

Is impact so extreme calling intent into question

 Washington v. Davis (1976) (p.514)

Civil service exam given to p.d. applicants.

Invidious discriminatory intent is key

Discriminatory impact not enough

Need proof of discrim. purpose

Under title VII, discrim impact can shift burden

If discrim impact were enough

far reaching would raise serious questions

invalidate far range of statutes

Gomillion v. Lightfoot (1960)

intent easier to infer from law

city of Tuskegee

square ->  28 sided figure

Yick Wo v. Hopkins (1886)

no chineese laundry in wood frame buildings

Arlington Heights v. Metro Housing (1977) (p523)

Rezoning for low income housing refused, claimed racially motivated.  Found not to be. 

Impact can be sufficient

Yick Wo or Gomillion

Intent can be inferred

legislative history

procedure followed

substantive departures

Historical background

McCleskey v. Kemp (1987) (p.523)

Powell, J.

Baldus study finds AA's 4.3 times more likely to get death sentence in GA.

upheld

P's must prove discrimination in *HIS* case.

Cannot use statistics in to determine cause of specific decision.

Must be 'because of' the discrimination not just 'in spite of' or 'in the face of'.

Brennan, J. (dissent)

Effect of history

Unconscious racism.

Feeney (1977)

established because of not in spite of

Incorporation Doctrine

Generally

20th C. idea that due process means the right to live in a society governed by laws.

Bill of rights incorporated into 14th A. due process for States

14th A. framers.

some probably believed privliges and immunities were the first eight ammendments, some not, some didn't think about it. - Chem

Baron v. Baltimore (1830)

bill of rights restricts federal not State conduct.

Bill of rights does not apply to the States

Slaughter House Cases (1873)

Narrowly interprets the privilieges and immunities clause..

removed as a basis for applying the bill of rights to the states.

Warren court

1, 4, 5, 6, and 8th.

Substantive Due Process

Generally

Ghost of Lochner

Judicial activism is bad

Lochner's mode of activism was bad

Historical

Lochner and Freedom of Contract

activist court limits State police power

ends with West Coast Hotel

Skinner v. OK

Modern

FN4

representation/renforcement (p690)

Ely.

prevention of political process failure

encouragement of representation of minorities

prevent tyranny of majority

two tier analysis

Right of Privacy/Abortion

Griswold v. Connecticut (1965) (p811)

Douglas, J.

Protects the privacy of married couples.

Skinner as precedent

sees penumbras and emanations from bill of rights

1,3,4,5,9

Avoidance of 14th A forces reliance on other text

ghost of Lochner

Goldberg, J.

9th A. isn't surplussage not a font of rights either.

like the xth A., supports rights found in 14th A p&i.

Harlan, J.

Libertarian

autonomy/"liberty" in 14th A.

urges strict scrutiny

fundamental

Stuctural Argument

3rd A. intrusion by soldiers

historical experience

what were framers trying to achieve, what did they have in mind?

a la Marshall.

people are the sovereign, avoiding intrusion of government, autonomy is essential to the people's ability to govern.

Eisenstadt v. Baird (1972) (p822)

protects like Griswold

protects unmarried couples under EP clause

rational basis used

Roe v. Wade (1973) (p823)

Fundamental right to terminate pregnancy

Blackmun, J.

refuses to resolve the life controversy when science, morality, philosophy cannot.

Fundamental Right

14th A., 9th A., Wherever you find it

they find in the 14th.

unfortunate

Two Interests

Pregnant woman's health & safety

Potential life

Both become compelling

Trimester Analysis

1st - no special regulation

safer than carrying to term

2nd- broader interest in Woman's health

more risk

3rd- compelling interest in both

state may proscribe abortion

After Roe

State moral restrictions masquerading as health & safety

Minors w/ judicial bypass

Fundamental religious/moral reaction

Targets doctors/clinics

Creation of political movements

Since: collapsing of trimester framework with advance in science

Planned Parenthood v. Casey (1992)(p851)

Kennedy, Souter, O'Connor (Reagan/Bush Appts. cater to religious right)

Special case, woman not alone in pregnancy

free from "undue burden" from the state before viability test

Not SS

narrow tailoring and compelling interest gone

gives section to substantive due process

great weight to stare decisis

reliance on nation gov'd by Roe

State's interest extends into the 1st trimester

Informed consent YES

24 hour wait YES

Consent with judical bypass YES

Recording YES

Spousal Notice NO

domestic violence

undue burden

Viability not trimesters

Extra expense splits abortion across class lines.

Bowers v. Hardwick (1986) (p896)

Test

Implicit in concept of ordered liberty

Due process

Deeply rooted in Nation's history & tradition.

Self-narrowing investigation

White, J.

Classification of right decides case

"engage in homo sodomy"

Right to be let alone - Blackmun

Romer v. Evans (1996) (p638)

Animus alone motivates Amendment two

Bare desire to harm.

Kennedy, J.

Fails Rational Basis review

Another Cleburne

Gays have political power (no)

Loving

Classification is on its face invidious

In tension with Bowers

Not decided on substantive due process grounds

Lawrence v. Texas (Now)

Probably gets decided on EP grounds

Substantive DP issue debated

Hopes to overturn Bowers

Can States pass laws just on moral disapproval?

Rick Santorum Argument

If this right is granted, all things are okay in the bedroom; incest, bigamy, adultery.

Has some weight.

Better to decide on EP grounds?

" is whether that fundamental right extends outside the marital context into other unmarried couples who form bonds and have -- and -- for whom sexual intimacy plays an equally important role in their lives.

Fundamental Interests Equal Protection

Generally 

procreation, voting, access to courts, and travel

Strict-scrutiny test used to violate under EP clause of 14th A.

hesitant to expand list

Procreation (YES)

Buck v. Bell (1927)

Holmes, J.

Three generations of imbeciles is enough

Skinner v. Oklahoma (1942) (p. 736)

Douglas, J.

Discriminates among people with regard to exercise of fund. right.

strict scrutiny.

chicken stealers v. embezzlers irrational

Education (NO)

San Antonio School Dist. v. Rodriguez (1973)  (p.795)

Powell, J.

property tax based revenue leads to differences in local tax rates and school funding.

Court rejects the creation of substantive right

Court finds no loss of right with absolute deprevation

Court rejects class of rich/poor

district system does not correpsond tightly enough to income.

some poor in rich districts and vis versa

No heightened scrutiny without absolute deprivation

No equal protection argument

wealth discrimination gets rational basis review

Marshall, J.

advocates sliding scale of scrutiny. p801

as the non-cx right nexus with cx-right becomes closer, the degree of scrutiny should rise

Plyer v. Doe (1982) (p. 804)

Brennan, J.

TX - Undocumented children prohibited from attending unless they pay

public education not fund. right

not class for heightened scrutiny

Rational Basis Plus (see Cleburne)

harm of complete denial of education

permanent underclass

furthers no "substantial" (legitimate?) goal of the State

Narrow precedent for immigrant children & education

Affirmative Action

Battle for Meaning of EP

Color Blind

O'Connor & Scalia

race is irrelevant

color blind

constantly recreating racial categories

At least 4 votes after Adarand

Anti-Subordination/Remedial

Marshall

Can't create equality out of inequality

stay out of political process

Historical

History

Regents of U.C. v. Bakke (1978)(p554)

Numerical set-asides at Davis medical school

Brennan, White, Marshall, Blackmun want intermediate scrutiny.

burger, Stewart, Rehnquist, Stevens violates CRA 64

Powell, J.

Must be within competence of school when remedial

strict scrutiny

ss even when remedial

set aside un-cx.

one factor, plus, like Harvard, okay

Davis has no interest in remedying prior discrimination

although the State does

Diversity might be compelling interest

valid but set aside not justified.

Fullilove v. Klutznick (1980)

Upholds AA at Federal level.

10% of federal Public Works funds to minority owned business

AA, latino, asians, indians, eskimos, aleuts

still no majority for level of scrutiny

fully remedial

unique position of congress to remedy

Stewart, Rehnquist

gov't should never act on race.

City of Richmond v. J.A. Croson Co (1989) (p557)

O'Connor, J

Adopts strict scrutiny for States

"standard of review not dependent on the race of those burdened"

City hasn't a compelling interest in remedying racial discrimination

Same classifications as Fullilove

AA 50% of population, .67% of contracts

City's findings are insufficient

Remedy to particular class harmed

cannot ride on Congress’ findings.

shouldn't have included the classification from Fullilove

not narrowly tailored

consider race neutral means

Marshall, J. (dissent)

shouldn't be s.s in remedial context

Perhaps 14thA. S. 5 has strength States don't have.

Metro Broadcasting v. FCC

diversity is an interest in station licensing

benign classifications need intermediate scrutiny (overruled)

Adarand Constructors v. Pena (1995) (p574)

Strict scrutiny for federal actions in all racial classifications

no deference to federal gov't 

remands for ss analyis not intermediate.

leaves undecided the status of diversity as a compelling interest

O'Connor, J.

Skepticism

racial criteria get ss

Consistency

benefit or burden, same analysis

Congruence

5th A. same as 14th

Overrules Metro Broadcasting on level of scrutiny

Thinks some programs can pass s.s.

Stevens, J. (dissent)

is difference between benign and invidious

Federal gov't  actions should not be judged as States or localities. 

Before Michigan

Standard of Review

Strict scrutiny

Compelling Gov't Interest

Remedial

Bakke

Do institutions have a stake in remedy general discrimination

How about their own discrimination?

Croson & Adarand

SS for feds, findings must be incredibly perfectly tailored

Diversity

Are broad societal objectives within Michigan's role?

Pro

Gurin Study

learn better

acclimate to real world

Military Brief

General Schwarzkopf

essential to national security

compelling gov't interest in effective military

Con

Stigma

harm to majority

racialized treatement

Standing

Does Grutter have standing?  How can they prove they have been harmed.

Narrow Tailor?

Is michigan plan narrowly tailored?

"Critical mass" meaningful

point system narrow

State Action Doctrine

Generally

Cx applies only to the government.

No state action doctrine in 13th A.

Private conduct is not reached by the Cx

No protection from private wrongs.

Civil Rights Cases - CRA 75 un-Cx

U.S. v. Morrison (2000) (p199) 

Violence Against Women Act '94

Congress can't regulate private, non-commercial activity.

Reasons

Personal Liberty

less law = more liberty

Other Bodies of Law Protect

tort, contract

problem , C.L. has no EP clause

Gov power > Private

Entanglement Exceptions

Government authorizes, facilitates, or encourages private, un-Cx conduct

Generally

some inconsistencies.

activism before CRA64

narrowing of  doctrine after CRA64

no real test for how much

Enforcement

Shelly v. Kramer (1948)

"To A until such time as he marries a non-white person."

Slippery Slope - isn't everything state action

Regulation

Burton v. Willimington Parking Authority (1961) (p.1527)

Gov't in biz with racists

Public property

could have put 14th A. into contract with Eagle Coffee Shoppe

Slippery Slope

put 14th A. into State Incorporation documents

Subsidy

Is intent the test

Norwood v. Harrison (1973) (p1530)

State Action

Mississippi gives free textbooks to all schools, including segregated ones.

Intent to undermine integration

Rendell-Baker v. Kohn (1982) (p1533)

No State Action

School for "problem" students, 99% federally funded

Teachers fired without due process

Public Function

Generally

Private entity performs

traditional

exclusive government function

Is balancing the test?

Marsh v. Alabama (1946) (p1544)

Company town of Chickasaw, Alabama

Balancing  established, never really pursued

Jackson v. Metro Edison (1974) (p1540)

Private utility turns off power without d.p.

would this be different if only A.A. were turned off

Equal Protection Attack Outline

Is there state action?

Violation of Fundamental Rights

Source in Bill of Rights

Source Implied Rights

Incorporation Doctrine

Federal Due Process

Privacy, Procreation, Family

No right to Education

Source of Rights

Due Process Clause

Casey v. Lochner

Economic/non-economic

Holmes dissent

Implied in DP

Ordered liberty

Analogize to other rights

History and traditions of nation

Welcome constraint on court 

FN4

Other Sources

Griswold's penumbras

Goldberg's 9th A.

The People - structural argument

Execute the Type of Review

Strict Scrutiny

Or Abortion = "undue burden"

EP Protected Classes

Levels of Scrutiny

Rational Basis - Default - poverty

Strict Scrutiny - Race, ethnicity, national origin

Intermediate Scrutiny - gender

RB Plus - mentally retarded

Gays & Lesbians

Romer - RB plus?

Bowers

Facially Discriminatory or Impact

Facial - Loving

Invidious Intent

(Washington v. Davis)

Impact

Arlington Heights

Yick Wo or Gomillion v. Lightfoot

McClesky 

Statistics not enough

Multiple Purpose

Feeny

Race Cases - Strict Scrutiny Applied

Compelling state interest (Korematsu)

Narrowly tailored

Necessary

No other means

Applies

Loving

Affirmative action

Croson & Adarand

Both State and Federal

Within area of competence

Remedy its own discriminatory effects

Gender Middle level applied

US v. VA Test

Combo

Fundamental Rights Denied to Classes

Find a right

Locate the class

Is use of the class appropriate to achieve gov't interest?

Skinner v. Oklahoma

Eisenstadt  (secures privacy for unmarried couples)

Continuum analysis

Plyler v. Doe.

Nature of class + nature of interest

Power to Enforce

See 14th A.

Carolene Products Footnote Four

Stone, J.

There may be narrower scope for operation of the presumption of constitutionality when legislation appears on its face to be within a specific prohibition of the Constitution, such as those of the first ten Amendments, which are deemed equally specific when held to be embraced within the Fourteenth.  It is unnecessary to consider now whether legislation which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny under the general prohibitions of the Fourteenth Amendment than are most other types of legislation. [right to vote,  restraints upon the dissemination of information, interferences with political organizations, prohibition of peaceable assembly]  Nor need we enquire whether similar considerations enter into the review of statutes directed at particular religious, or national, or racial minorities.  whether prejudice against discrete and insular minorities may be a special condition, which tends seriously to curtail the operation of those political processes ordinarily to be relied upon to protect minorities, and which may call for a correspondingly more searching judicial inquiry.
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